
      

October 1, 2026 

Attn: Aaron Berryhill, Solar Program Manager 
Virginia Department of Energy 

RE: American Clean Power Association and MAREC Action Comments on the Virginia Department 
of Energy Draft Model Ordinance for Energy Storage Systems 
Submitted via email to aaron.berryhill@energy.virginia.gov 

On behalf of our members, the American Clean Power Association1 (ACP) and MAREC Action2 
(MAREC) submit these comments in response to the Virginia Department of Energy's (the 
Department) Draft Model Ordinance for Energy Storage Systems. We appreciate the opportunity to 
provide input on the draft, which will guide how localities across the Commonwealth review and 
permit energy storage projects. Our comments draw heavily on ACP's Utility-Scale Battery Energy 
Storage Systems Model Ordinance3, and text drawn or adapted from that document is identified as 
such throughout. 

Summary of Recommendations 

The principal recommendations in these comments, in order of the draft's sections, are that the 
Department: 

• 2.2C and 2.5D: Allow augmentation plans to be approved with the site plan application and 
revised over the project's life as technology changes, and limit the modification trigger to 
increases in capacity or power rating that reduce facility setbacks; 

• 2.3: Treat a BESS interconnecting at an adjacent substation the same as one within the 
substation boundary; 

• 2.4B: Permit Standalone BESS by right in agricultural, industrial, and commercial districts, 
with a special exception in residential, mixed-use, and public and institutional districts; 

• 2.5C: Allow the applicant to hire the third-party reviewer, with review limited to ordinance 
and state code compliance with actual, reasonable and documented costs directly 
associated with the review and agreed to in advance by the applicant;  

 
1 The American Clean Power Association (ACP) is the leading voice of today’s multi-tech clean energy 
industry, representing energy storage, wind, utility-scale solar, clean hydrogen, and transmission companies. 
ACP is committed to meeting America’s energy and national security goals and building our economy with 
fast-growing, low-cost, and reliable domestic power. Learn more at cleanpower.org.  
2 MAREC Action (the “Mid-Atlantic Renewable Energy Coalition”) is an industry organization representing 
more than 50 utility-scale solar, wind, and energy storage developers, as well as manufacturers, dedicated to 
advancing renewable energy development across the Mid-Atlantic region. Learn more at marec.us. 
3 American Clean Power Association, Model Ordinance: Utility-Scale Battery Energy Storage Systems (2026), 
available at https://cleanpower.org/resources/model-ordinance-utility-scale-battery-energy-storage-
systems/. 
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• 2.6 and 2.6A: Require compliance with the latest published edition of NFPA 855, and rely on 
NFPA 855 and applicable testing standards for setbacks and spacing requirements, 
measured from the outermost BESS enclosure and applied only to non-participating 
parcels, rights-of-way, and occupied buildings, with reductions or waivers available; 

• 2.6B: Align screening with NFPA 855 barrier and buffer requirements rather than mandating 
visual screening; 

• 2.6F and 2.6G: Measure noise at the nearest sensitive receptor, defined as an occupied 
dwelling, school, community center, or place of worship on a non-participating parcel, 
specify the equipment covered, and allow variances; and measure vegetation clearance 
from each BESS enclosure, not extending beyond the perimeter fence; 

• 2.7A: Require documentation of UL 9540A large-scale fire testing, including testing of a 
substantially similar product, rather than project-specific testing; 

• 2.9A through 2.9C: Align decommissioning plan contents with NFPA 855 Section 8.1.4, 
remove the recycling plan requirement, credit salvage value, phase financial assurance to 
100% by the tenth year of operation, begin recalculation after year ten, and allow 12 months 
for removal after 24 months of non-operation; and 

• 3.3A: Present the revenue share as an amount not to exceed the statutory maximum rather 
than a fixed figure. 

2.2C Applicability: Augmentation 

Augmentation, the addition or replacement of enclosures to maintain capacity, is a routine part of 
operating a BESS. As drafted, Section 2.2C would treat any increase of greater than 10% to energy 
storage capacity or power rating as a modification subject to the full ordinance. Routine 
augmentation would send an operating facility back through the application and review process, 
adding cost and schedule risk and potentially preventing a facility from meeting its contracted 
capacity. 

ACP and MAREC recommend that the model allow an applicant to include an augmentation plan 
with the site plan application, and that augmentation consistent with an approved plan not be 
treated as a modification under Section 2.2C. This approach, drawn from ACP's model ordinance, 
gives localities full review of the end-of-life project footprint at the outset.  

Further, BESS technology continues to evolve, so the augmentation needed over a project's 
operating life may differ from what is anticipated at permitting. The augmentation plan should 
therefore be adjustable over the life of the project without requiring the project to repeat the 
permitting process. Because augmentation plans are limited by the approved security perimeter 
and setbacks, no separate percentage threshold is needed. More broadly, once a locality has 
approved a project site, changes within that approved area, including an increase of capacity or 
power rating, should not require a full application and review. ACP and MAREC recommend revising 
Section 2.2C and adding a new Section 2.5D as follows: 



      

2.2C: …This includes any increase of greater than 10% to the energy storage 
capacity or energy storage power rating that results in a reduction of facility 
setbacks and does not include augmentation that is substantially compliant 
with an augmentation plan approved under Section 2.5D. 

For new Section 2.5D, ACP and MAREC recommend the following text adapted from the ACP Model 
Ordinance: 

Battery energy storage system applicants may include a plan for periodic 
augmentation (i.e. installation of additional enclosures) to maintain the system’s 
capacity or nominally increase the system’s capacity for approval as part of the site 
plan application. 

If the facility requires a permit, the owner of an operating battery energy storage 
system shall provide notice to the locality at least 90 days prior to the 
commencement of augmentation activities. 

Augmentation that requires the issuance of a building permit may be 
administratively approved if the augmentation is substantially compliant with the 
augmentation plan approved with the {Special Exception} Permit and remains within 
the approved security perimeter. 

If augmentation was not considered in the approved permit application, then such 
augmentation shall be administratively approved if the proposed augmentation 
does not result in a reduction of facility setbacks. Further, setbacks must remain at 
acceptable levels. If augmentation was not considered in the approved {Special 
Exception} Permit and requires an expansion beyond approved setbacks, such 
augmentation plans may be considered under the {Special Exception} process. 

The augmentation plan may be revised over the life of the facility to account for 
changes in battery technology. Augmentation consistent with a revised plan shall be 
administratively approved if it remains within the approved security perimeter and 
does not result in a reduction of facility setbacks. 

2.3 Definitions: Large-Scale On-Site BESS Adjacent to Substations 

The definition of Large-Scale On-Site BESS provides that a BESS located outside the boundaries of 
a substation shall not qualify as on-site solely by virtue of its proximity to the substation. However, a 
BESS located adjacent to a substation and interconnecting at that substation may support the 
substation's grid services in the same way that a BESS inside the substation boundary would. As 
drafted, such a facility would be classified as a Standalone BESS. If a BESS adjacent to a substation 
has substantially the same siting impacts as one within the substation boundary, there is no clear 
land-use reason to apply a different permitting pathway. ACP and MAREC recommend revising the 



      

definition so that a BESS interconnecting at an adjacent substation is treated the same as one 
within the boundary:  

This definition includes a BESS located within the boundaries of an existing or 
approved electrical substation or located adjacent to and interconnecting at an 
existing or approved electrical substation. A BESS located outside the boundaries 
of an existing or approved substation shall not qualify as an On-site BESS solely by 
virtue of its proximity to the substation. 

2.4B Use Regulations: Standalone BESS 

Section 2.4B leaves both the approval type and the zoning districts for Standalone BESS blank. 
BESS facilities have a compact footprint and, when designed and operated in accordance with 
applicable safety, noise, screening, and setback requirements, can be compatible with agricultural, 
industrial, and commercial uses. Without guidance on the approval type and districts, the current 
text could open the door for unnecessary zoning restrictions. While zoning districts vary by 
jurisdiction, guidance on general categories would add clarity. ACP and MAREC recommend that 
the model fill these blanks with by-right approval in agricultural, industrial, and commercial 
districts and a special exception in residential, mixed-use, and public and institutional districts, 
with all standalone facilities subject to Sections 2.5 through 2.7: 

B. Standalone BESS: Standalone Battery Energy Storage Systems shall be permitted 
by right within the {agricultural, industrial, and commercial} zoning districts, 
and through the issuance of a {Special Exception} within the {residential, mixed-
use, and public & institutional} zoning districts, subject to Sections {2.5 - 2.7} and 
the Uniform Statewide Building Code. 

Text directly from the ACP Model Ordinance: 

Battery energy storage systems that comply with requirements listed in this 
ordinance shall be permitted in all land use zones. 

• Agricultural: Permitted-by-Right 
• Industrial: Permitted-by-Right 
• Commercial: Permitted-by-Right 
• Public & Institutional: Discretionary Permit 
• Mixed Use: Discretionary Permit 
• Residential: Discretionary Permit 



      

2.5C Third-Party Review 

As drafted, the standard to allow third-party review is unclear; no criteria for what may be 
considered “reasonably necessary” are included. This creates open-ended cost, uncertainty, and 
potential for delay. ACP and MAREC suggest removing this language.  

ACP and MAREC also recommend that the applicant be allowed to hire the third-party professional 
or consultant and bear the reasonable and documented fees for a review limited to compliance 
with this ordinance and state codes. This preserves the locality's ability to obtain independent 
technical review while giving applicants predictability on cost and timing. ACP and MAREC 
recommend revising Section 2.5C as follows: 

C. Third-Party Review: When it is reasonably necessary to evaluate a proposed BESS 
for compliance with the applicable requirements of this ordinance and state codes, 
the The locality may retain require the applicant to hire an independent third-party 
professional or consultant to review plans, studies, reports, or other technical 
materials submitted by the applicant for compliance with the applicable 
requirements of this ordinance and state codes. The review shall be limited to 
those materials, and the applicant shall reimburse the locality be responsible for 
the reasonable and documented costs associated with the review and agreed to 
by the applicant in advance. 

2.6 Development Standards: NFPA 855 

The statute that drove the creation of this ordinance directs the Department to develop model 
ordinances that include minimum safety standards in accordance with the most recently published 
edition of NFPA 855, Standard for the Installation of Stationary Energy Storage Systems. The current 
draft does not name NFPA 855. Doing so would bring the model ordinance in line with the statutory 
requirement and provide a nationally recognized, consensus-based safety framework for energy 
storage systems, including applicable requirements for system design, separation, fire protection, 
and large-scale fire testing. ACP and MAREC recommend adding the following text directly from the 
ACP Model Ordinance to the end of the introductory paragraph of Section 2.6: 

Battery energy storage systems shall comply with the latest published version of the 
National Fire Protection Association (NFPA) 855, Standard for Installation of 
Stationary Energy Storage Systems, at the date of the submission of the application. 

2.6A Setbacks 

NFPA 855 establishes safety-related separation requirements for BESS based on a system's type, 
size, energy capacity, and surrounding environment, and on the results of large-scale fire testing 
conducted in accordance with UL 9540A. These requirements address separation between BESS 



      

enclosures and other potential exposures, but do not establish a single land-use setback that 
applies to every utility-scale BESS project. A blank distance as written in the draft invites each 
locality to select its own number; this is problematic because large, fixed setbacks can halt 
projects. ACP and MAREC recommend that the model replace the blank with a reference to NFPA 
855 setback and buffer requirements, with a waiver available where an engineered solution 
satisfies NFPA 855, consistent with ACP's model ordinance. 

Additionally, measuring setbacks from all equipment, enclosures, and fencing enlarges every 
setback distance and the land required for each project; ACP and MAREC recommend that 
setbacks be measured from the edge of the outermost BESS enclosure. No setback should apply 
between participating parcels; as written, "buildings on adjacent parcels" includes buildings on 
participating parcels where the landowner has agreed to host the project. ACP and MAREC 
recommend that any setback apply only to non-participating parcels, public rights-of-way, and 
buildings on adjacent non-participating parcels, and that it be measured and waivable as described 
above. ACP and MAREC recommend replacing Section 2.6A with the following text adapted from 
the ACP Model Ordinance: 

A. Setbacks: Spacing between and around battery energy storage systems shall comply with NFPA 
855 requirements related to setbacks and buffers. Setbacks shall be measured from the edge of the 
outermost BESS enclosure and shall apply only to non-participating property lines, public rights-of-
way, and occupied buildings on adjacent non-participating parcels. An applicant may request a 
reduced setback or waiver of these requirements under circumstances that an engineered solution 
may satisfy setback requirements outlined in NFPA 855. 

2.6B Screening/Landscaping Buffers 

Existing vegetation, topography, and setbacks create varying needs for visual screening; a 
mandatory requirement adds installation and maintenance cost regardless of site conditions. ACP 
and MAREC recommend that screening requirements align with NFPA 855 to satisfy safety needs 
rather than mandate visual accommodations and recommend replacing Section 2.6B with the 
following text adapted from the ACP Model Ordinance: 

B. Barriers and Buffering: Battery energy storage systems shall comply with 
specifications established in NFPA 855 relating to barriers and buffering. 

If the Department retains mandatory screening, ACP and MAREC recommend that the model define 
what satisfies the requirement so that applicants and localities have a clear, consistent standard: 

The locality may require visual screening between the BESS and a nonparticipating 
residentially zoned property with an occupied building or structure at the time of 
permit approval. Visual screening may consist of vegetation, plantings, and/or 
fencing that provides an effective visual and lighting screen, unless waived by the 



      

locality, owner of the affected nonparticipating property, or other authority having 
jurisdiction. The vegetative components of visual screening shall not be required to 
exceed three feet at planting. The locality shall allow existing vegetation and fencing 
along the BESS perimeter to be preserved when reasonably practicable, unless 
waived by the owner of the affected nonparticipating property. 

2.6F Noise 

ACP and MAREC support deferring to the locality's existing noise limits. However, measuring at the 
property line applies the limit even where there is no person affected, which can require costly 
mitigation with no corresponding benefit. ACP and MAREC recommend measuring noise levels at 
the nearest sensitive receptor, which the draft should define as an occupied dwelling, school, 
community center, or place of worship on a non-participating parcel. This also makes Section 2.6F 
consistent with Section 2.6A, which distinguishes participating from non-participating parcels, 
unlike the draft's reference to a "neighboring property." Further, the term “facility” remains 
undefined, so ACP and MAREC recommend enumerating which components should be 
considered. Finally, the draft should allow for variances based on site-specific conditions. ACP and 
MAREC recommend revising Section 2.6F as follows: 

F. Noise: The operation of the facility battery energy storage systems, 
components, and associated ancillary equipment shall not cause noise levels at 
the property line of a neighboring property nearest sensitive receptor to exceed the 
applicable maximum noise level established by the local noise regulations, unless 
approved as a variance due to site-specific conditions. 

2.6G Vegetation 

The term "facility" is not defined; as written, it could be read to include the perimeter fence, which 
would require clearing and surfacing a 10-foot area beyond the fence line, adding land 
requirements and cost. ACP and MAREC recommend measuring the clearance from each BESS 
enclosure, without requiring clearing beyond the perimeter fence, and revising Section 2.6G as 
follows: 

G. Vegetation: Areas within [10] feet on each side of the facility each BESS 
enclosure, not extending beyond the security fence required by Section 2.6C, 
shall be cleared of combustible vegetation and other combustible growth. 

2.7A Large-Scale Fire Testing 

As drafted, Section 2.7A could be read to require each applicant to conduct project-specific fire 
testing. Large-scale fire testing is performed by manufacturers on representative system 
configurations and requiring it to be conducted by each project applicant would add substantial 



      

cost and time without additional safety benefit. Because the manufacturer and model may not be 
finalized when an application is submitted, and testing of newer products may not yet be complete, 
documentation of testing on a substantially similar product should also be accepted. ACP and 
MAREC recommend requiring documentation of completed testing, and naming UL 9540A, the test 
method referenced by both NFPA 855 and the International Fire Code, for clarity: 

A. Large-Scale Fire Testing: An applicant for a BESS shall supply documentation of 
applicable large-scale fire testing, conducted on the proposed product or a 
substantially similar product, in accordance with UL 9540A. 

2.9A Decommissioning Plan 

NFPA 855 Section 8.1.4 establishes nationally recognized requirements for the contents of BESS 
decommissioning plans, and aligning the model with these requirements promotes consistency 
across jurisdictions. ACP and MAREC recommend replacing the list in Section 2.9A with a reference 
to NFPA 855 Section 8.1.4.  

Further, the recycling and disposal plan in 2.9A(3) is undefined, which creates uncertainty around 
disposal requirements. ACP and MAREC recommend that this provision be removed; disposal of 
system components is already governed by the local, state, and federal waste regulations that the 
draft cites. 

For site restoration in 2.9A(4), ACP and MAREC recommend the standard in ACP's model ordinance, 
which ties the decommissioning plan to agreements with participating landowners and returns 
participating properties to a useful condition rather than requiring removal of all components 
regardless of ongoing purpose. The cost estimate in 2.9A(5) is addressed in the recommendations 
for Section 2.9B below. ACP and MAREC recommend replacing Section 2.9A with the following: 

A. Decommissioning Plan: A decommissioning plan shall be submitted with the Site 
Plan application. The decommissioning plan shall include the information required 
by NFPA 855 Section 8.1.4. The decommissioning plan should be consistent with 
agreements reached between the applicant and other landowners of participating 
properties, if applicable, and shall ensure the return of all participating properties to 
a useful condition, including removal of above-surface facilities and infrastructure 
that have no ongoing purpose. 

2.9B Decommissioning - Financial Assurance 

The draft does not allow salvage or recycling value to be factored into the estimate of 
decommissioning, which misrepresents the actual costs. Further, the draft is silent on timing, 
which implies the full amount is due before operation, a burdensome financial requirement 



      

misaligned with industry best practice. ACP and MAREC recommend posting financial assurance in 
increments, reaching 100% by the tenth year of operation, consistent with ACP’s model ordinance. 

Accordingly, ACP and MAREC recommend that the five-year recalculation of the decommissioning 
estimate begin after the tenth year of commercial operation, once security is fully posted. 

ACP and MAREC recommend revising Section 2.9B as follows: 

B. Decommissioning Fund: The full estimated cost of decommissioning shall be 
guaranteed by bond, letter of credit or other security approved by the locality. The 
amount of the financial assurance shall not be less than the estimated cost of 
decommissioning the BESS, after deducting salvage or recycling value, as 
calculated by a third party with expertise in decommissioning, hired by the 
applicant. The financial assurance may be posted in increments as follows:  

(1) at least 25% by the start of full commercial operation;  

(2) at least 50% by the start of the fifth year of commercial operation; and  

(3) 100% by the start of the tenth year of commercial operation.  

The cost estimate shall be recalculated every five (5) years after the tenth year of 
commercial operation and the surety increased when the recalculated estimate 
exceeds the guarantee amount by 10%. 

2.9C Decommissioning - Removal Period 

Section 2.9C is inconsistent: a facility is not subject to decommissioning until it has ceased 
operating for 12 months, but the 180-day removal deadline is measured from the date operation is 
discontinued. This means the 180-day deadline can pass before decommissioning is technically 
triggered. ACP and MAREC recommend adjusting the draft to better align with its intent here. 

ACP and MAREC recommend extending the period of non-operation to 24 months, so that extended 
outages for repair or equipment replacement are not treated as the end of a facility’s useful life. 
This extension also removes the need for mention of repowering or discretionary demonstration of 
circumstances beyond an operator’s control. Additionally, ACP and MAREC recommend allowing 
12 months for infrastructure removal, measured from the date the facility becomes subject to 
decommissioning. ACP and MAREC recommend replacing Section 2.9C with the following: 

C. Removal Period: The decommissioning of the BESS shall be completed by the 
owner of the facility within 12 months, to the extent practicable, after ending 
commercial operations or the end of the useful life of the facility, defined as the 
failure to store and supply electricity for a period of twenty-four (24) consecutive 
months, unless otherwise defined in the lease agreement. 



      

3.3A Revenue Share Rate 

Section 58.1-2636 of the Code of Virginia authorizes a locality to assess a revenue share of up to 
$1,400 per megawatt of storage capacity, increased by 10 percent on July 1, 2026, and every five 
years thereafter. The draft presents the current statutory maximum as the default amount rather 
than as a ceiling, and inclusion of a fixed figure will cause the text to become outdated at the next 
statutory adjustment. ACP and MAREC recommend revising Section 3.3A to reference an amount 
not to exceed the statutory maximum: 

A. The locality hereby imposes a revenue share in the an amount of $1,540 not to 
exceed the maximum authorized by § 58.1-2636 of the Code of Virginia, per 
megawatt, on any energy storage system as measured in alternating current (AC) 
storage capacity… 

ACP and MAREC appreciate the Department's consideration of these comments and look forward 
to continuing to work with the Department as the model ordinance is finalized. 

Signed, 

Madelyn Smerillo 
Director, Siting & Permitting Policy 
American Clean Power Association 

Evangeline Hobbs 
Director, Eastern State Affairs 
American Clean Power Association 

Diane Cherry 
Deputy Director 
MAREC Action 

 


