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July 1, 2026

Andrew S. Johnston Executive Secretary
Maryland Public Service Commission
William Donald Schaefer Tower

6 St. Paul Street, 16th Floor

Baltimore, Maryland 21202

Subject: PC 75, Next Generation Act Energy Storage Obligations
Dear Mr. Johnston:

We thank the Maryland Public Service Commission (PSC) for the opportunity
to comment on the Maryland Standardized Agreement for Approval of Energy
Storage Capacity Contracts (ESCCs) and commend John Borkoski for his
continued leadership in facilitating this stakeholder process.

MAREC Action (the "Mid-Atlantic Renewable Energy Coalition") is an industry
association representing more than 50 utility-scale solar, wind, and energy
storage developers, as well as manufacturers, dedicated to advancing
renewable energy across the Mid-Atlantic region. Our members include a
diverse group of developers, owners, and operators with extensive experience
developing, financing, constructing, and operating clean energy facilities
throughout the United States.

This memo summarizes our concerns on two issues:

(1) Ensuring the Agreement avoids concerns under Hughes v. Talen Energy;
(2) Clarifying the performance standards and operational obligations of
energy storage resources under the Agreement.

Hughes v. Talen

The Federal Power Act (FPA) vests in the Federal Energy Regulatory
Commission (FERC) exclusive jurisdiction over wholesale sales of electricity
in the interstate market. A 2016 U.S. Supreme Court case, Hughes v. Talen
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Energy Marketing, LLC, 578 U.S. 150 (2016), came about when Maryland
attempted to guarantee CPV (a competitive electricity generation company) a
rate distinct from the wholesale market clearing price, contrary to the Federal
Power Act’s division of authority.

In Hughes, the U.S. Supreme Court affirmed that states are free to encourage
new generation through various policies, including but not limited to tax
incentives, land grants, or direct subsidies. However, the Court ultimately
struck down the state program in question under Hughes v. Talen, ruling
that states cannot condition payment of funds on capacity clearing a
FERC jurisdictional auction. The Court went on to say, “So long as a State
does not condition payment of funds on capacity clearing the [capacity]
auction, the State’s program would not suffer from the fatal defect that
renders Maryland’s program unacceptable.”

In our view, a critical distinction between Maryland’s earlier program struck
down in Hughes and the Next Generation Energy Act’s Transmission
Connected Storage Program (as contemplated in state statute) is that the
incentive under the Next Generation Energy Act encompasses several
estimated values for ratepayers (such as avoided transmission costs,
emissions reductions, and anticipated capacity revenue) to determine if a
competitive bid for an incentive is reasonable and that incentive (if approved)
would be awarded regardless of whether a project clears any PJM wholesale
market.

With that as background, MAREC recommends adopting the alternative
language requiring projects to offer (but not CLEAR) their full accredited
capacity into the PJM capacity market and deleting any language in the
Standardized Agreement that conditions ESCC payments on a project having
cleared a PJM capacity auction. Specifically:

« Werecommend removing the requirement that a project "has cleared"
PJM (page 11). Our initial comments are reflected in Footnote 11.

Itis important that there be no reference to an incentive tied to a project
clearing a PJM capacity auction.
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Performance Assessment Intervals (PAls)

The PAl issue concerns a project's performance during grid emergency
conditions after it enters commercial operation and whether it has met its
obligations during PJM Performance Assessment Intervals. Comments
submitted by the Office of People's Counsel (OPC) on pages 13-15 propose
modifying the contract so that developers and ratepayers would share equally
(50/50) the financial risk associated with PJM PAI penalties that occur after a
battery has discharged for its rated duration. OPC argues this would better
balance risk between developers and ratepayers rather than placing all post-
duration non-performance risk on ratepayers.

MAREC opposes OPC's proposal because it changes the allocation of PIM
Performance Assessment Interval risk after bids have already been
submitted. Developers relied on the Request for Applications (RFA), which
established the commercial framework for the solicitation. Altering that
framework after bids have been submitted changes the economics of those
bids after the competitive process has concluded and undermines the
integrity of the procurement.

The RFA notes the following as it relates to PAls (Page 18 under Capacity
Performance):

e “Projects will be required to submit appropriate documentation of demonstrated
penalties assessed by PJM, including evidence of the timing and duration of PAls,
within 30 days of receipt from PJM. Compensation for penalties assessed during
Excess PAls will be made through adjustments to the Deemed Capacity Revenues
in the next settlement period following verification of such documentation. This
provision is intended to hold storage Projects accountable for performance during
scarcity conditions up to their stated Duration capability while protecting them from
excessive penalties that exceed their physical capability."”

Regulatory certainty is essential for project financing. Material changes to the
commercial framework after bids have been submitted create unnecessary
regulatory uncertainty and increase financing risk, which can increase costs
in future procurements.
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The time to establish PAIl risk allocation is before bids are submitted. If the
Commission believes a different approach to PAl risk sharing is warranted, it
will constitute a material change and Round 1 projects should be afforded the
opportunity to reevaluate and price the risk into their offers. If the PSC
decides to move forward with the OPC's PAIl proposal in the current round or
subsequent rounds, it could result in higher bid prices.

This proposal was also identified as a nhon-consensus item within the working
group. Because it was raised late in the process, stakeholders had limited
opportunity to fully evaluate and discuss the proposal before the working
group concluded.

We understand the OPC’s desire to balance risk between consumers and
developers, however not at the cost of disrupting bids. It is important to recall
that the Next Generation Act storage procurement balances risk between
ratepayers and developers in several ways. Developers carry all the risk of
energy and ancillary services revenue, as well as all the development risk
because incentives are not paid until the project begins commercial
operation. OPC has taken this one step further with PAl risk sharing that is
harmful to the success of this program.

MAREC appreciates the Commission's consideration of these comments and
looks forward to continuing to work with the Commission and stakeholders to
ensure that Maryland's energy storage procurement framework remains
legally sound, financeable, and attractive to investment while protecting
ratepayers.
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