
 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 ) 

PJM Interconnection, L.L.C.  )    Docket No. ER25-785-000 

 )      

 

PROTEST OF THE CLEAN ENERGY ASSOCIATIONS 

 

Pursuant to Rule 211 of the Federal Energy Regulatory Commission’s (“Commission”) 

Rules of Practice and Procedures,1 the American Clean Power Association (“ACP”),2 Advanced 

Energy United,3 MAREC Action (informally, Mid-Atlantic Renewable Energy Coalition), and 

the Solar Energy Industries Association (“SEIA”)4 (collectively, the “Clean Energy 

Associations”) submit this protest (“Protest”) of PJM’s Must-Offer Requirement Extension 

Filing.5    

Although the Clean Energy Associations appreciate certain aspects of PJM’s proposal, 

for the reasons discussed below, the Clean Energy Associations oppose PJM’s Must-Offer 

Requirement Extension Filing as filed.  Contrary to PJM’s assertions, if accepted as proposed, 

PJM’s filing would not “enhance price formation in PJM’s capacity auctions by producing 

clearing prices that better reflect the PJM region’s existing supply and demand fundamentals.”6  

 

1 18 C.F.R. § 385.211 (2024). 
2 ACP is the leading voice of today’s multi-tech clean energy industry, representing over 800 energy storage, wind, 

utility-scale solar, clean hydrogen and transmission companies. ACP is committed to meeting America’s national 

security, economic and climate goals with fast-growing, low-cost, and reliable domestic power. The views and 

opinions expressed in this filing do not necessarily reflect the official position of each of ACP’s individual members. 
3 Advanced Energy United (formerly Advanced Energy Economy) is a national association of businesses that are 

making the energy we use secure, clean, and affordable. Advanced Energy United is the only industry association in 

the United States that represents the full range of advanced energy technologies and services, both grid-scale and 

distributed. Advanced energy includes energy efficiency, demand response, energy storage, wind, solar, hydro, 

nuclear, electric vehicles, and more. 
4 The comments contained in this filing represent the position of SEIA as a trade organization on behalf of the solar 

industry, but do not necessarily reflect the views of any particular member with respect to any issue. 
5 Extending the Capacity Must-Offer Requirement to All Generation Capacity Resources, Docket No. ER25-785-

000 (Dec. 20, 2024) (“Must-Offer Requirement Extension Filing”). 
6 See id. at 2. 
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Nor would PJM’s proposal enable “all Existing Generation Capacity Resources to be offered into 

the RPM Auctions at a level that allows Capacity Market Sellers to recover at least the economic 

costs associated with receiving a capacity obligation.”7 

Rather, PJM’s proposal stands to impair reliability by introducing new and unnecessary 

risks for resources.  If accepted, PJM’s proposed reforms: (1) would not allow resources to 

sufficiently mitigate increased performance risk; and (2) would subject renewable resources to 

double penalties for non-performance, including for operational limitations of which PJM should 

be fully aware.  Accordingly, PJM’s Must-Offer Requirement Extension Filing is likely to not 

only push a significant amount of Intermittent Resources out of the Capacity Market, but also 

higher Unforced Capacity (“UCAP”) resources such as Capacity Storage Resources, and Hybrid 

Resources (which, collectively, constitute 97% of the total projects currently in PJM’s 

interconnection queue,8 and which resources are highly dispatchable9). 

PJM’s approach would effectively penalize resources for participating in the capacity 

market, rather than creating incentives for these resources to participate in the market.  This 

would jeopardize reliability and artificially inflate the cost of meeting the region’s resource 

adequacy needs, precisely at a time when the cost of meeting those needs is a central concern of 

states and consumer advocates, and when PJM has stated that it “need[s] UCAP and . . . need[s] 

it fast.10   

 

7 See id. (emphasis removed).  
8 See, e.g., id. at 8.   
9 See American Council on Renewable Energy, Market Reforms Can Power the Energy Transition in PJM (April 

2023), available at: https://acore.org/wp-content/uploads/2023/04/ACORE-Report-Market-Reforms-Can-Power-the-

Energy-Transition-in-PJM.pdf (discussing “fast-ramping” nature of battery storage in combination with generation 

stating “[o]ngoing large-scale additions of highly flexible battery storage and hybrid resources, combined with 

effective energy market price formation, may obviate the need for the new ramping products discussed in PJM’s 

filing in the FERC market design proceeding”). 
10 See Tariff Revisions of PJM Interconnection, L.L.C. for Reliability Resource Initiative, Affidavit of Mr. Donald 

Bielak on Behalf of PJM Interconnection, L.L.C. ¶ 10, Docket No. ER25-712-000 (Dec. 13, 2024). 

https://acore.org/wp-content/uploads/2023/04/ACORE-Report-Market-Reforms-Can-Power-the-Energy-Transition-in-PJM.pdf
https://acore.org/wp-content/uploads/2023/04/ACORE-Report-Market-Reforms-Can-Power-the-Energy-Transition-in-PJM.pdf
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As such, the Clean Energy Associations respectfully request that the Commission reject 

PJM’s Must-Offer Requirement Extension Filing.  However, and as provided further below in 

Section I.B, to the extent the Commission approves PJM’s filing, the Commission should also 

direct PJM to take additional steps that would better ensure that its proposal is just and 

reasonable. 

I. PROTEST 

A. PJM Has Failed to Demonstrate that the Must-Offer Proposal is Just, 

Reasonable, and Not Unduly Discriminatory or Preferential. 

 

Under Section 205 of the Federal Power Act (“FPA”), PJM must demonstrate that the 

Must-Offer Requirement Extension Filing is just, reasonable, and not unduly discriminatory or 

preferential.11  PJM “bear[s] the burden of proof” and the ultimate obligation to persuade the 

Commission of the justness and reasonableness of its proposal.12   

Here, PJM has not demonstrated that its Must-Offer Requirement Extension Filing is just, 

reasonable, and not unduly discriminatory or preferential, as the proposed must-offer reforms: 

(1) do not allow resources to sufficiently mitigate increased performance risk; and (2) subject 

renewable resources to double penalties for non-performance.  

 

11 See 16 U.S.C. § 824d(e) (“At any hearing involving a rate or charge sought to be increased, the burden of proof to 

show that the increased rate or charge is just and reasonable shall be upon the public utility . . . .”); see also Cal. 

Indep. Sys. Operator Corp., 128 FERC ¶ 61,072, at P 27 (2009) (“[T]he proponent of a rate change has the burden 

of demonstrating that the proposal is just and reasonable and not unduly discriminatory or preferential.”) (citing 16 

U.S.C. § 824d); Sw. Power Pool, Inc., 180 FERC ¶ 61,192, at P 52 (2022) (“the proponents of the FPA section 205 

filing, bear the burden of proof”). 
12 See Sw. Power Pool, Inc., 180 FERC ¶ 61,192 at P 52 (“Under section 7(c) of the Administrative Procedure Act 

(APA), ‘the proponent of a rule or order has the burden of proof,’ which the Supreme Court has construed to mean 

the ‘burden of persuasion’ - that is, the ultimate obligation to persuade the trier of fact as to the truth of the matter”) 

(citation omitted). 
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i. PJM’s Must-Offer Proposal Would Not Enable Resources to 

Sufficiently Mitigate Increased Performance Risk. 

 

Among other proposed changes, PJM proposes to “allow[] Capacity Market Sellers to 

utilize a Market Seller Offer Cap based on the greater of the resource’s specific net Avoidable 

Cost Rate (“ACR”) or its specific Capacity Performance Quantifiable Risk (“CPQR”).”13 

As PJM states: 

PJM is proposing to provide Capacity Market Sellers with the option 

of a resource-specific Market Seller Offer Cap that is based on the 

greater of the resource’s net ACR as calculated in accordance with 

the Tariff or its “standalone” CPQR that is submitted for review by 

the Independent Market Monitor for PJM (“Market Monitor”) and 

ultimately approved by PJM after considering input from the Market 

Monitor. This alternative would allow a resource that would 

otherwise be subject to a zero dollar offer cap due to a high [Energy 

and Ancillary Services (“EAS”)] offset to instead have its offer cap 

be based on its approved CPQR amount.14 

 

However, PJM’s proposal does not provide sufficient transparency surrounding the use of 

CPQR for Market Seller Offer Cap as an alternative option, when a resource is otherwise subject 

to a zero dollar offer cap due to a high EAS offset.  That is, PJM’s CPQR model is not actually 

known or provided to stakeholders, nor are its underlying assumptions made fully clear.15  As a 

consequence, using CPQR as PJM proposes would not actually allow Market Participants to 

accurately price risk in their capacity bids, because Market Participants would not be able to 

reproduce PJM’s modeling and assumptions.   

 

13 Must-Offer Requirement Extension Filing at 4. 
14 Id. at 9; see also Proposed Tariff, Attachment DD, Section 6.4(a). 
15 For example, the proposed Tariff adopts the definition of CPQR “as defined in Tariff, Attachment DD, section 

6.8(a).”  See Proposed Tariff, Attachment DD, Section 6.4(a). This definition, in turn, does not provide transparency 

into the model, but states that “CPQR (Capacity Performance Quantifiable Risk) consists of the quantifiable and 

reasonably-supported costs of mitigating the risks of non-performance associated with submission of a Capacity 

Performance Resource offer (or of a Base Capacity Resource offer for the 2018/19 or 2019/20 Delivery Years), such 

as insurance expenses associated with resource non-performance risks.  CPQR shall be considered reasonably 

supported if it is based on actuarial practices generally used by the industry to model or value risk and if it is based 

on actuarial practices used by the Capacity Market Seller to model or value risk in other aspects of the Capacity 

Market Seller’s business . . . .”  See Tariff, Attachment DD, section 6.8(a). 
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Indeed, the Commission previously considered, and rejected, PJM’s prior attempt to 

adopt CPQR for Market Seller Offer Cap in Docket No. ER24-98, stating “we find that PJM has 

not demonstrated that its proposed methodology contains sufficient transparency for interested 

stakeholders, including the Market Monitor, sellers, and the Commission, to know how PJM 

would calculate CPQR under the standard methodology, or what the inputs might be.”16  The 

Commission went on to note “that PJM propose[d] to use a proprietary model and ha[d] not 

offered to make this model available to stakeholders, such as the Market Monitor or sellers, nor 

ha[d] PJM sufficiently explained the assumptions that [would] be used in the model.”17 

Here, the Must-Offer Requirement Extension Filing does nothing to overcome the 

deficiencies stemming from a lack transparency regarding the CPQR, which the Commission 

previously called out in Docket No. ER24-98.  As PJM states with respect to the Must-Offer 

Requirement Extension Filing: 

PJM is not proposing any changes to the existing Tariff rules 

pertaining to how CPQR is calculated or the existing review and 

approval process for CPQR. Additionally, PJM’s proposal does not 

change the requirement currently set forth in the Tariff that all 

CPQR values must be reviewed by the Market Monitor and accepted 

by PJM, with the input of the Market Monitor. In short, nothing in 

this filing changes the existing formulation of CPQR, which is 

outside the scope of this filing.18 

 

As such, PJM continues to not provide certainty surrounding the manner of calculation of 

CPQR, and therefore provides Market Participants with no indication of whether a value that 

might otherwise appropriately reflect CPQR will be accepted by PJM.   

 

16 PJM Interconnection, L.L.C., 186 FERC ¶ 61,097, at PP 66-71 (2024). 
17 Id. at P 68. 
18 Must-Offer Requirement Extension Filing at 42 (emphasis added). 
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This has the effect of leaving project owners in the unfortunate position of having to take on an 

unacceptable amount of performance risk, or otherwise surrender their Capacity Interconnection 

Rights (“CIRs”).  As a predictable result, fewer Market Participants will offer resources into the 

Capacity Market, driving out supply from the Capacity Market at a time when such supply is 

most needed.    

ii. PJM’s Must-Offer Proposal Would Subject Renewable 

Resources to Duplicative Penalties for Non-Performance. 

 

PJM’s proposal is further unjust, unreasonable and unduly discriminatory because it 

would subject renewable resources to non-performance penalties even during conditions where 

PJM is fully aware that a resource would be unavailable—as PJM readily acknowledges.19  PJM 

proposes to mitigate this risk by setting the floor of the Market Seller Offer Cap at the level of 

the CPQR,20 claiming that doing so will allow Market Sellers to reflect the cost of risk associated 

with Non-Performance Charges.21  However, this price floor proposal does not mitigate the risk 

of being charged penalties for “non-performance,” and instead exposes renewable resources to 

penalties for alleged non-performance despite the fact that their capacity payments already 

reflect the intervals of their availability and unavailability—effectively exposing such Market 

Sellers to duplicative penalties. 

Because capacity bids are based on UCAP, which itself is based on ELCC, PJM’s 

expectation that resources will not be available at certain times is already reflected in the 

capacity bid and subsequent capacity payment.  For example, under this construct, solar 

resources are appropriately not paid for capacity during dark hours—and, in theory, PJM should 

 

19 Id. at 22-23. 
20 Id. at 39.  
21 Id. at 40. 
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be aware of this physical limitation.  However, under the Must-Offer Requirement Extension 

Filing, because there would be no exemption from Non-Performance Charges for periods of 

known inability to perform, these resources would still be penalized for not performing during a 

capacity emergency due to expected unavailability (in addition to their capacity bids reflecting 

that the resources cannot perform at these times).  This could include, as examples, a solar 

resource failing to produce energy at night, or energy-limited storage resources that are 

unavailable in a later interval because they followed PJM’s own dispatch instructions during 

prior intervals.  

In principle, the overarching purpose of PJM’s Capacity Performance market construct is 

to economically incentivize better resource performance during emergencies via a structure of 

penalties for underperformance and bonuses for overperformance, with an end goal of increasing 

the reliability of PJM’s bulk power system.22  For this system to work, the associated penalties 

need to incent desired behavior, rather than being purely punitive.  The Commission has made 

clear that “[p]enalties should be narrowly designed to balance the need to deter conduct that is 

harmful to the system with the need to limit excessive and unnecessary costs.”23  The 

Commission has also rejected the imposition of penalties where those who are subjected to the 

penalties “are unable to . . . modify their behavior to avoid penalties.”24 

However, penalizing resources for not performing during a capacity emergency due to 

fully foreseeable unavailability does nothing to further the goal of “modify[ing] [market 

participants’] behavior to avoid penalties,”25 while “balanc[ing] the need to deter conduct that is 

 

22 See PJM Interconnection, L.L.C., 115 FERC ¶ 61,079, at P 29 (2006). 
23 See Mirant Kendall, LLC & Mirant Americas Energy Mktg., L.P., 110 FERC ¶ 61,272, at P 17 (2005) (“Mirant”). 
24 See El Paso Nat. Gas Co., 125 FERC ¶ 61,309, at P 105 (2008) (citations omitted). 
25 See id. (citations omitted). 
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harmful to the system with the need to limit excessive and unnecessary costs.”26  There is no 

incentive that would ensure a resource’s ability to perform when it is physically incapable of 

doing so.27 

While PJM claims that narrowing the definition of “Emergency Actions” results in 

“fewer instances in which resources are exposed to Non-Performance Charges,”28 the fact 

remains that renewable resources can be exposed to Non-Performance Charges for failure to 

perform when they are physically unavailable in circumstances known to PJM well in advance 

(as in the cases of solar resources after dark, or storage resources that have expended their 

available energy).29  PJM’s proposal to reduce the annual “stop-loss” does not resolve the 

concern either.30  A cap on penalties does not fully or adequately mitigate the risk of non-

performance during periods where PJM should expect the resource to be unable to perform.   

Moreover, even with penalties “capped,” because of PJM’s continuously decreasing 

ELCC Capacity Accreditation values,31 developers could be exposed to $275 million in potential 

Deficiency Penalties.  For example, in PJM’s latest ELCC class ratings for the upcoming Third 

Incremental Auction for the 2025/26 Delivery Year, the class average ELCC values for nearly 

every class declined from the previous posted values.32  Indeed, the total change in accredited 

 

26 Mirant at P 17. 
27 See PJM Interconnection, L.L.C., 151 FERC ¶ 61,208, at P 5 (2015). 
28 Must-Offer Requirement Extension Filing at 22. 
29 PJM’s witness, Dr. Walter Graf., explains that under the revised definition of Emergency Action, Winter Storm 

Elliot would have resulted in only six hours of Performance Assessment Intervals, as opposed to the 23 hours of 

Performance Assessment Intervals declared during the storm.  Dr. Graf does not explain which six hours Non-

Performance Charges would have been applied.  See Must-Offer Requirement Extension Filing, Affidavit of Dr. 

Walter Graf ¶ 26. 
30 PJM Transmittal at 23. 
31 See PJM Interconnection, L.L.C., Installed Reserve Margin (IRM), Forecast Pool Requirement (FPR), and 

Effective Load Carrying Capability (ELCC) for 2025/2026 3IA, at 4 (Jan. 7, 2025), available at: 

https://www.pjm.com/-/media/DotCom/committees-groups/committees/pc/2025/20250107/item-06-25-26-3ia-irm-

fpr.pdf. 
32 Id.  

https://www.pjm.com/-/media/DotCom/committees-groups/committees/pc/2025/20250107/item-06-25-26-3ia-irm-fpr.pdf
https://www.pjm.com/-/media/DotCom/committees-groups/committees/pc/2025/20250107/item-06-25-26-3ia-irm-fpr.pdf
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capacity for the Third Incremental Auction fell by approximately 5.1 GW.33  After accounting 

for the approximately 2.8 GW in Installed Capacity (“ICAP”),34 the ELCC model alone cut over 

2.3 GW of additional supply from the market. Market Participants who cannot meet their 

capacity commitments pay a daily penalty equal to the greater of 1.2 times the weighted average 

capacity clearing price or $20/MW-day throughout the Delivery Year.35  Using the 

approximately $270/MW-day PJM-wide auction clearing price for the 25/26 Delivery Year as a 

proxy, and the approximately 2.3 GW of generation shortfall caused by the lower ELCC values, 

the penalty exposure approaches $275 million.36  Therefore, while PJM admits in its filing that it 

would be “confiscatory” to force “the Capacity Market Seller to accept a capacity commitment 

that reduces their overall profitability,”37 PJM’s proposal stands to create that exact situation.  

For this additional reason, the Commission should reject the Must-Offer Requirement Extension 

Filing as unjust and unreasonable. 

B. Should the Commission Approve PJM’s Proposed Expansion of the 

Must-Offer Requirement, it Should Also Direct PJM to Take Further 

Steps. 

 

If the Commission approves PJM’s Must-Offer Requirement Extension Filing, it should 

do so only on the condition that PJM take additional steps.38  The Commission should consider 

directing PJM to make the following changes: 

• Provide class-specific default CPQR models and segments that are deemed automatically 

acceptable if utilized, to improve transparency and enable Market Participants to have 

better advanced knowledge of potential risk exposure. 

 

 

33 Id. at 9. 
34 Id.  
35 PJM Manual 18, Section 9.1.3. 
36 2,312 MW of ELCC Model Related Shortfall * (1.2 * $270/MW-day) * 365-days = $273 million in Daily 

Capacity Resource Deficiency Penalty Exposure. 
37 PJM Transmittal at 36.  
38 The Clean Energy Associations acknowledge that PJM contends that the Commission could direct these changes 

consistent with the NRG Power Marketing, LLC v. FERC standard. See 862 F.3d 108, 114-15 (D.C. Cir. 2017). 
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• Require that if a Market Participant cannot agree with the Market Monitor regarding 

negotiation of both CPQR and segmented offers, then the Market Participant should be 

able to appeal directly to PJM for prescriptive guidance on how to make the offer 

acceptable, rather than PJM only being able to respond by accepting or rejecting the 

proposal without offering changes or suggestions to the Market Participant.  

 

• Include an exemption from Capacity Performance penalties for non-performance during 

times that a unit is physically unable to provide energy due to technology type (e.g., a 

solar operating during dark hours, or a storage resource that has complied with prior 

dispatch instructions and has expended its available energy), or otherwise require PAI 

penalties to be determined based on availability rather than actual generation.  If a solar 

resource is not operating at night, but is operating within normal parameters and is 

otherwise able to deliver power under its intended operating conditions, such resource 

should not be subject to penalty.  Similarly, if an energy-limited storage resource has 

complied with PJM’s dispatch instructions in prior intervals and no longer has available 

energy as a result, it should also be exempt from any penalties in a subsequent interval. 

 

• Encourage PJM to develop a sub-annual market in place by the 2028/2029 BRA.  A sub-

annual capacity market construct would more closely align resource obligations with 

capability, which would support market efficiency and system reliability.39   

 

• Permit resources to further better manage their Capacity Performance risk through 

additional reforms to the capacity market (e.g., allowing more granular trades of UCAP 

obligations) and the EAS market (e.g., allowing battery storage systems to better manage 

their state of charge during PAI events by permitting them to incorporate intraday 

opportunity costs into cost-based offers and allowing such offers to go above the $1,000 

cap in certain circumstances; allowing40 self-scheduled resources to set intraday offers 

that differ from cleared day-ahead offers).  Further helpful changes could include: (1) 

providing for the ability to bid opportunity costs in energy markets and (2) providing for 

a standalone CPQR with a default method (not risk model) that facilitates an efficient yet 

flexible review process directly with PJM. 

 

• Importantly, if the Commission grants PJM’s proposal to extend the must offer 

obligation, but then accepts changes that would make the capacity market function at a 

more granular sub-annual level, CIR holders should be able to suspend their CIRs so they 

do not lose them in the interim period pending transition to the new capacity market 

rules. 

  

 

39 See Clean Energy Associations, PJM Critical Issue Fast Path Comments, at 3-4 (Aug. 18, 2023), available at: 

https://www.pjm.com/-/media/DotCom/committees-groups/cifp-ra/2023/20230823/20230823-stakeholder-written-

comments---clean-energy-trades-cifp-resource-adequacy.pdf; Comments of the Clean Energy Associations, Docket 

No. ER24-98-000, at 14-15 (Nov. 9, 2023). 
40 See, e.g., Cal. Indep. Sys. Operator Corp., 188 FERC ¶ 61,089 (2024) (accepting, inter alia, CAISO’s proposal to 

establish a real-time energy bid cap that can exceed $1,000/MWh for energy storage resources to account for intra-

day opportunity costs). 

 

https://www.pjm.com/-/media/DotCom/committees-groups/cifp-ra/2023/20230823/20230823-stakeholder-written-comments---clean-energy-trades-cifp-resource-adequacy.pdf
https://www.pjm.com/-/media/DotCom/committees-groups/cifp-ra/2023/20230823/20230823-stakeholder-written-comments---clean-energy-trades-cifp-resource-adequacy.pdf
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II. CONCLUSION 

For the reasons stated above, the Clean Energy Associations respectfully request that the 

Commission consider this Protest and reject PJM’s Must-Offer Requirement Extension Filing. 
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