
           
 
Susan Tripp 

1111 East Main Street, Suite 1400 

P.O. Box 1105 

Richmond, VA 23218 

RE: Amendment to Small Solar Renewable Energy Projects Permit Regulation  

 

MAREC Action, ACP, SEIA, and CHESSA, (the undersigned), submit the following 

comments on the proposed amendments to 9VAC15-60, the Small Solar Renewable Energy 

Projects Permit Regulation. 

 

MAREC Action (MAREC informally stands for “Mid-Atlantic Renewable Energy 

Coalition”) is a coalition of utility-scale solar, wind, and battery storage developers, wind turbine 

manufacturers, and public interest organizations dedicated to promoting the growth and 

development of renewable energy across the PJM grid region. 

 

The American Clean Power Association (ACP) is a national trade group that represents 

over 800 companies across all the major clean energy technologies — solar, wind, battery 

storage, and transmission. ACP is committed to meeting America’s national security, economic 

and climate goals with fast-growing, low-cost, and reliable domestic power.  

 

Solar Energy Industries Association (SEIA) is the national trade association for the solar 

and solar + storage industries. SEIA works with its 1,200 member companies and other 

strategic partners to advocate for policies that create jobs as well as promote competition and 

the growth of reliable, low-cost solar power. 

 

Chesapeake Solar and Storage Association (CHESSA) represents the interests of 

manufacturers, installers, distributors, and component suppliers in the solar and energy storage 

industries serving Virginia, Maryland, the District of Columbia, and Delaware. CHESSA’s 

members design, sell, integrate, install, maintain, and finance solar energy equipment for 

residential, commercial, and institutional customers throughout the region. Their mission is to 

support the mainstream adoption of solar and energy storage technologies by energy 

consumers and the integration of solar and storage technologies into the electric grid.  

 

Given the significant fiscal and development impact the proposed regulations will have 

on the solar industry, the undersigned have been closely engaged in this matter since the 

original version of HB 206 was introduced in the 2022 legislative session. The associations were 

active members of the 2022 and 2023 Regulatory Advisory Panels and look to continue serving 

as a resource for the Department of Natural Resources throughout the promulgation of the 

regulations.  

 

The growth of solar energy is fundamental to the Commonwealth’s economic, 

environmental, and conservation goals. PJM, the regional grid operator serving Virginia, has 
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warned the retirement of existing thermal generators, coupled with growing demand for 

electricity, may lead to a shortfall in new energy resources, threatening grid reliability. With this 

concern driving action, PJM has begun implementing efforts with its stakeholders to  improve 

interconnection queue timelines so additional generation can get online faster.1 Virginia, along 

with other states in PJM, should be partners in this effort to expedite generation buildout to meet 

growing demand and preserve reliability by avoiding counteracting efforts to improve queue 

timelines by making the permitting of clean energy facilities take longer. As one of the least-cost 

forms of new electricity generation, utility-scale solar is primed to not only serve households and 

traditional businesses, but also large users of energy, such as industrial operations and data 

centers.2 Rapid, cost-effective deployment of utility-scale solar is central to achieving Virginia’s 

economic goals. 

 

Solar energy also serves Virginia’s environmental and conservation goals by delivering 

clean electricity along with minimal water and air impacts. Solar underpins the Virginia Clean 

Economy Act and the cost-effective transition to clean energy resources. Furthermore, solar can 

represent a relatively light land use impact – preserving land that otherwise could be converted 

to impervious residential sprawl. Many Supervisors have voted in favor of approving solar 

projects on the basis that the technology can help prevent more permanent land uses, such as 

real estate development. 

 

Summary of Comments 

 

The undersigned are unaware of other industries in Virginia that have land use mitigation 

requirements similar to those of the solar industry. Solar energy is responsible for a very small 

percentage of forested and farmland conversion, yet the proposed regulations require the 

industry to shoulder unparalleled, unreasonable, and unworkable mitigation requirements.  

 

The costs associated with compliance were not appropriately evaluated during the 

Regulatory Advisory Panel (RAP) or DEQ analysis of the regulations, despite HB 206 explicitly 

calling for consideration of “(ii) the cost of mitigation relative to the project cost, including the 

costs of proposed mitigation to rate payers,” among other factors. Nowhere in the meeting 

minutes, Economic Review Form, or Agency Background Document is there evidence of 

ratepayer analysis. The Economic Review Form not only fails to calculate the impact of the 

proposed regulations on ratepayers but fails to assess how they will affect localities and the 

solar industry.3 

 
1 PJM. “Energy Transition in PJM: Resource Retirements, Replacements & Risks” February 24, 2023. Available: 
https://www.pjm.com/-/media/library/reports-notices/special-reports/2023/energy-transition-in-pjm-resource-
retirements-replacements-and-risks.ashx  
2 Lazard, “Levelized Cost of Energy+,” 2024. Available: https://www.lazard.com/research-insights/levelized-cost-of-
energyplus/  
3 OPB has the capacity to estimate several of the costs associated with the promulgation of this regulation, as in 
2020, the Department of Planning and Budget estimated compliance costs with the DEQ’s proposed mitigation 
requirements of impacts on C1 and C2 forest cores associated with the 2019 rulemaking. DPB estimated the cost of 
compliance could range between $45,000 and $701,000 depending on site attributes and mitigation techniques. It 
also pointed out that localities with higher percentages of C1 and C2 ecological cores would be disproportionately 
affected by the proposed regulations.  

https://www.pjm.com/-/media/library/reports-notices/special-reports/2023/energy-transition-in-pjm-resource-retirements-replacements-and-risks.ashx
https://www.pjm.com/-/media/library/reports-notices/special-reports/2023/energy-transition-in-pjm-resource-retirements-replacements-and-risks.ashx
https://www.lazard.com/research-insights/levelized-cost-of-energyplus/
https://www.lazard.com/research-insights/levelized-cost-of-energyplus/
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Such analysis is critical, as the impact of these regulations will impact ratepayers, 

localities, and the Commonwealth’s energy future. Most utility-scale solar projects serve the 

general rate base, and due to the nature of competitive procurement, the increased costs 

associated with developing solar will be directly passed on to ratepayers. Similarly, the upfront 

costs associated with compliance will inevitably affect county stakeholders. The proposed 

regulations, in total, can result in over two million dollars of upfront costs – before the project 

even breaks ground.  

 

Finally, it is unclear when a proposed solar facility must abide by the new regulations. 

HB 206 makes clear that mitigation of forested land and farmland is not required of projects that 

submitted an initial interconnection request by December 31st, 2024.4 We recommend that per 

state law, any proposed changes to the permit-by-rule program should only apply to projects 

filing an initial interconnection request after December 31st, 2024.  

 

Section 1. Definitions (9VAC15-60-10) 

Key Recommendations: 

- Modify disturbance zone to only include areas where there is direct disturbance. 

- Ensure definition of forest land is consistent throughout the regulation. 

 

Disturbance zones - In general, the undersigned support the additions and modifications to the 

definitions provided by DEQ. However, we recommend the following change: 

 

We recommend a modification of the use of the term, “disturbance zone,” which is overly 

broad, especially in the context of the proposed regulations. The definition of “disturbance zone” 

is critically important, as it adds significant acreage to mitigation requirements associated with 

HB 206 regulations and could even affect which projects are required to obtain a PBR. The 

broad definition could also be used to determine the areas that must be surveyed as part of the 

natural resources review process.  

 

Disturbance zones are typically meant to account for construction impacts – such as 

laydown areas for equipment and machinery – and associated impacts on wildlife or historic 

resources. To the best of our knowledge, the relationship between construction disturbance 

zones and prime farmland or forested land impacts were not discussed during the 2022 or 2023 

HB 206 RAP meetings. Yet, the proposed regulations suggest that for mitigation purposes, all 

land 100 feet from the directly disturbed area must be treated equally to land developed for 

solar arrays, inverter pads, or access roads even if there has been no physical change to that 

land within 100 feet.  

 

 
4 J.4. in HB 206 states, “any small renewable energy project for which an initial interconnection request application 
has been received and accepted by the regional transmission organization or electric utility by December 31, 2024, 
shall not be subject to the provisions of this act.” 
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Assuming all acreage within 100 feet of the disturbed area will be used for construction, 

and thus should be mitigated for, is factually incorrect, onerous and inevitably leads to 

unintended consequences and over-mitigation. For example, a developer may maintain a parcel 

of forested land that is fifty feet from the project fenceline, as it can serve as both a visual buffer 

and ecological resource. The draft regulations would consider this land as impacted, and thus 

would require the developer to mitigate for an impact that has not occurred. Furthermore, land 

within 100 feet from the project fenceline may not even be owned by the applicant. 

 

It is thus critical DEQ clarify that solar projects should not mitigate for any forest and 

farmland acreage that is not directly disturbed by removing the language “and 100 feet from the 

boundary of the directly impacted area”. It should also be clarified to exclude areas not 

controlled by the applicant. 

 

Forest core designations - The undersigned support the definition of a C1 and C2 forest cores 

as 100 meters inward from the beginning of the designation – to avoid incidental issues as 

described above. 

 

Forest land delineations - Finally, 9VAC15-60-40 E. requires a developer to conduct forest 

land delineations as part of early-stage due diligence. It is unclear how this “forest land” aligns 

with the definition of forest land that also encompasses land cleared within the past 2 years, per 

the legislative text. 

 

Section 2. Data Sources & Field Verification 

Key Recommendations: 

- Create clear guidance for a cost-effective means to verify presence of prime soils and 

ecological cores on a proposed site, without relying solely on outdated resources. 

- Clarify responsible party for site visit associated with the determination of significant 

adverse impacts. 

- Maintain previous survey requirement for cultural resources surveys. 

- DEQ should not regulate wildlife surveys as this does not fall under their jurisdiction. 

 

Reliance on outdated resources - The undersigned appreciate DNR’s creation of a “one-stop-

shop” resource for cataloguing natural and historic resources in Virginia. In general, maps such 

as the Natural Heritage Data Explorer are helpful for conducting a preliminary review of 

ecological and cultural considerations but are insufficient tools for implementing regulations. The 

models are often based on insufficient data and thus should not be used to impose the 

substantial regulatory burdens as proposed here. Below are examples of shortcomings with the 

data underlying the models, and why these models may be insufficient to achieve DEQ’s overall 

goal of natural resource protection. 

 

Natural Resources Conservation Service Soils Map (9VAC15-60-40 D.1.): The 

NRCS soils map determines whether land disturbed by a proposed solar project is prime 

agricultural land. However, some of the soil surveys conducted to inform this map were 
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conducted in the 1940s, or at least several decades ago.5,6 The quality of soil can 

change significantly over time, especially if the land is being intensely farmed. Thus, a 

prime agricultural soils designation may no longer be appropriate.  

 

For this reason, many solar developers have conducted extensive soil samples 

of a proposed site to compare the results with the NRCS map. It many cases, the soil 

scientist concludes that a smaller portion of the site should still be considered prime. 

Based on the frequency of such findings, we recommend DEQ allow project proponents 

to conduct field verification, and subsequently dispute the NRCS map. 

 

Ecological Cores (9VAC15-60-40 C.): The undersigned have similar concerns for using 

the Virginia Natural Landscape (VaNLA) Assessment of Ecological Cores to identify and 

mitigate for disturbance of C1 and C2 ecological cores. The “landscape-scale geospatial 

analysis” assessed land cover at a ratio scale of 1:50,000, meaning that the analysis 

was conducted statewide at about 0.8-mile (4,166’) resolution. VaNLA uses land cover 

data from the National Land Cover Database (NLCD) collected in 2011, therefore, the 

data used to determine ecological core classification will be at least fourteen years old. 

While the Virginia Department of Conservation and Recreation (VDCR) updated 

ecological cores in 2017, we understand the data is based on the NLCD from 2011. 

 

We are aware of prospective projects wherein high core designations have been 

placed on lands that have since been cleared/timbered (before consideration of a 

potential solar facility). In other cases, lands historically utilized for silviculture have been 

designated with high core values, highlighting the lack of complex analysis used to 

associate ecological cores. This is because the 2011 NLCD identifies three forest types, 

none of which can be associated with silviculture operations. 

 

The proposed regulations appear to require that even in cases where 

trees/habitat are no longer present on a property, or where trees were cut down as part 

of a silviculture operation after 2011 but two years before submission of a PBR 

application, applicants may be required to mitigate for lands designated as ecological 

cores by a GIS analysis not intended for site-specific use. 

 

Predicted Suitable Habitat (PSH) Models (9VAC15-60-40 C.1.b): This potential 

regulatory requirement was not discussed at any permit-by-rule RAP meeting in 2019, 

2022 or 2023. Moreover, the existing data is of low resolution and currently performs 

inadequately on the data explorer. The DEQ has not provided any record-based 

justification for using a "predicted habitat" analysis over actual observations of 

threatened and endangered (T&E) species. Additionally, no cost-benefit analysis has 

been conducted to assess the impact of this new requirement. There is a lack of clarity 

 
5 Virginia Department of Environmental Quality. “HB 206 Small Renewable Energy Projects: 2023 Regulatory 
Advisory Panel (RAP)”. July 25, 2023. Available: 
https://www.townhall.virginia.gov/L/GetFile.cfm?File=Meeting\53\38274\Minutes_DEQ_38274_v1.pdf  
6 Natural Resources Conservation Service, “Annual Refresh of Soil Survey Data.” Available: 
https://www.nrcs.usda.gov/conservation-basics/natural-resource-concerns/soil/annual-refresh-of-soil-survey-data   

https://www.townhall.virginia.gov/L/GetFile.cfm?File=Meeting/53/38274/Minutes_DEQ_38274_v1.pdf
https://www.nrcs.usda.gov/conservation-basics/natural-resource-concerns/soil/annual-refresh-of-soil-survey-data
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regarding the additional areas that would be affected, the mitigation measures needed, 

and the criteria for determining those requirements for suitable habitats. Without a well-

founded explanation or justification in the record, this requirement appears arbitrary and 

capricious. 

 

We are not aware of any Virginia regulatory program that requires PSH modeling 

analysis, not to mention required mitigation for suitable habitat where species are not 

present.  

 

Given the significant number of limitations with the Natural Heritage Data Explorer – and 

potential project-level impacts associated with these limitations – we recommend DEQ allow 

flexibility in field verification and sampling, and articulate guidance for applicants that choose to 

conduct these surveys. It is important that methods to verify natural resources will not create a 

substantial cost burden on projects – given the purpose of the Natural Heritage Data Explorer is 

to help developers avoid investing significant upfront capital into sites with a substantial risk to 

wildlife and other natural resources.  

 

Disturbance zone verification - Under 9VAC15-60-50, “Determination of likely significant 

adverse impacts,” Section C, a site visit is required for verification of disturbance zone but it is 

unclear who is managing this site visit, when it is conducted during the application process, or 

any associated costs for this site visit. Our members request further detail to plan for – and 

possibly finance - this process, which should be mapped out in consultation with industry to 

avoid development uncertainty. 

 

The requirement to have a full Phase 1 cultural resources survey (9VAC15-60-40 B.2. 

and B.3) is a large and overly burdensome effort to conduct up front for state permitting. In 

general, these extensive surveys can range between $200,000 - $300,000. Execution of a full 

Phase 1 survey should depend on the results of a Phase 1A, which consists of an initial desktop 

survey and an on-site, limited pedestrian survey. It is unreasonable to require this process early 

in the development stage at the time of permit application. It is unclear whether any other 

industries are subject to similar requirements.  

 

Wildlife surveys and jurisdiction - Finally, on-site surveys based on DCR recommendations 

should not be required. Decisions on whether on-site surveys are necessary should be driven 

by the project proponent and their coordination with state and federal wildlife agencies. These 

venues are the most appropriate for this determination; if a decision to conduct field surveys is 

made, project proponents can review options for approaches and methodologies with the 

appropriate wildlife agency, rather than within the permit-by-rule process.7 DEQ should refrain 

from making recommendations on resources that fall outside of their jurisdiction. 

 

 
7 Association of Fish and Wildlife Agencies, American Clean Power Association, “Communications Framework for 
Solar Energy Project Proponents and State Fish and Wildlife Agencies”, 2024. Available at: 
https://www.fishwildlife.org/application/files/6317/1770/4984/Communications_Framework_for_Solar_Energy_Project
_Proponents_and_State_Fish_and_Wildlife_Agencies_.pdf  

https://www.fishwildlife.org/application/files/6317/1770/4984/Communications_Framework_for_Solar_Energy_Project_Proponents_and_State_Fish_and_Wildlife_Agencies_.pdf
https://www.fishwildlife.org/application/files/6317/1770/4984/Communications_Framework_for_Solar_Energy_Project_Proponents_and_State_Fish_and_Wildlife_Agencies_.pdf
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Section 3. Forest Land Mitigation 

Key Recommendations: 

- Reduce Forest Mitigation Ratio to 1:10 for Active Timber Plots; Forest Monoculture. 

- Revise Mitigation Ratios Consistent with the 2019 Proposed Regulation. 

- Remove requirement to allow silvicultural activities on conservation easements. 

 

Forest land mitigation requirements - DEQ proposes excessive mitigation requirements for 

impacts on forest lands. HB 206 does not require a specific mitigation ratio for forest land, yet 

the proposed regulations require mitigation as high as 7:1, meaning conservation of seven 

acres of forest land for every acre disturbed by project development. Furthermore, these ratios 

are inflexible; though Section 2 of the legislation specifically allows for a variety of mitigation 

techniques or criteria to be considered in the PBR process, 8 no mitigation techniques are 

proposed to reduce mitigation ratios for forest land.  

 

It is unclear why high mitigation ratios were proposed for disturbance of forest land. 

Approximately 60% of Virginia’s land mass – more than 16,000,000 acres – is forested. 

According to the Virginia Department of Forestry, 209,000 acres are harvested or commercially 

thinned, and 25,000 acres are disturbed by wildfires every year.9 In contrast, we estimate fewer 

than 210,000 acres of land will be required to meet future solar energy targets.10 Thus, even in a 

theoretical – and infeasible - maximum development scenario, if the solar industry were to site 

100% of future ground-mounted facilities on forested lands over the next two decades, it would 

use a comparable amount of land as the total acreage disturbed for the commercial forestry 

industry in just one year, about 0.56% of total forested lands in the Commonwealth. That limited 

impact, which itself is artificially inflated since not all solar development will take place on such 

lands, does not justify the mitigation ratios proposed in the regulations.  

 

Forest cores - The reason for the recommended ratios for C1 and C2 forest cores is unclear, 

as previous mitigation requirements were much less exaggerated. For example, in 2019, the 

agency recommended a developer demonstrate avoidance and mitigation of ecological cores 

through protection, restoration, and enhancement of the affected or similar resource. It did not 

stipulate mitigation through purchase of conservation easements at a 7:1 and 2:1 ratio, or in-lieu 

fee of at least $21,000, or $6,000 per acre. It is unclear why, under the proposed regulations, 

DEQ has not only substantially narrowed the options for mitigation of ecological cores, but 

greatly increased their rigor. 

 

 
8 The statute details eight criteria to be considered when determining appropriate mitigation techniques or criteria. It 
also allows developers and regulators to consider the full mitigation hierarchy of avoid, minimize, and mitigate 
(including compensation when necessary). Nowhere does it detail a specific mitigation ratio. 
9 Forests of Virginia, 2020. Virginia Department of Forestry, https://dof.virginia.gov/wp-content/uploads/USDA-FS-FS-
395-Forests-of-VA-2020.pdf, 2020. 
10 ACP estimates 1 MW requires 5-7 acres of land. Approximately 30 GW of solar will be necessary to meet the 
commonwealth’s future clean energy targets, which equates to 30,000 MW. Therefore, 30,000 MW * 7 acres = 
210,000 acres. 

https://dof.virginia.gov/wp-content/uploads/USDA-FS-FS-395-Forests-of-VA-2020.pdf
https://dof.virginia.gov/wp-content/uploads/USDA-FS-FS-395-Forests-of-VA-2020.pdf
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Given the limited impacts of future solar deployment on Virginia’s forests, we 

recommend significantly reducing the ratio of mitigation required for disturbing forest lands, 

especially for C1 and C2 forest cores. We also recommend DEQ distinguish between forests 

based on ecosystem services benefits. For example, a diverse forest mix can provide greater 

ecological value than a loblolly pine plantation – yet the proposed regulations do not incentivize 

solar developers to select land that would otherwise be clearcut or harvested for commercial 

purposes. We recommend DEQ distinguish between natural forests delivering rich and 

consistent ecosystem services 

benefits – including water 

quality benefits and retention – 

and monoculture plantations, 

which are regularly cleared and 

thinned.  

 

Similarly, using 

commercial forest land for 

projects has fewer impacts 

than on undeveloped, natural 

land. Therefore, for forest land 

actively being used as timber 

plots or monoculture 

plantations, we recommend a reduced conservation ratio of 1:10. We also recommend against 

considering cleared plantations to be forested land. 

 

Silviculture requirements - The provision stipulating all conservation easements for forest land 

not designated as a C1 or C2 ecological core must allow for silvicultural activities is 

contradictory. During the 2023 RAP meeting, a representative from DEQ stated, “Economic 

value will not be prioritized over environmental/ecosystem values on the land.” It is thus unclear 

why the regulation mandates all conservation easements allow for silvicultural activities, as such 

activities inevitably result in impacts on wildlife and other ecosystem services. 

 

Section 4. Prime Agricultural Land Mitigation 

Key Recommendations: 

- Revise mitigation ratios to consider previous land use and ecosystem improvements. 

- Eliminate mitigation requirement for acreage used for agrivoltaics. 

- The Pollinator Smart Scorecard should not be used for regulation. 

 

Prime agriculture ratios - The undersigned have concerns with the proposed 1:1 mitigation 

requirement for prime agricultural lands, given the costs and other challenges associated with 

securing easements for prime agricultural land. Given the broad application of the term “prime 

agricultural soils,” it is recommended DEQ further refine mitigation requirements to reflect the 

presence of pre-existing agricultural activities as well as beneficial ecosystem services impacts 

and enhancements associated with converting the land to solar.  

Prime farmland in Virginia – Virginia’s Land & Energy Navigator. 
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HB 206 does not explicitly require 1:1 mitigation, so this ratio need not be the default 

mitigation requirement proposed by DEQ. Per the legislative text, the agency “shall consider,” 

among other factors, “the cost of mitigation relative to the project costs, including (ii) the costs of 

proposed mitigation to ratepayers… (v) the impact on the local agricultural or forestry economy 

when such soils or lands are displaced; (vi) the loss of ecosystem benefits.” It is unclear how 

these criteria were taken into consideration when determining this ratio.  

 

Previous land use - Similar to forest land, prime farmland designations are ubiquitous 

throughout Virginia - totaling over 3.3 million acres of land in some counties.11 Prime farmland is 

a designation based on soil quality, the data for which can be dated, not based on how the land 

is necessarily utilized today. Although the land may currently be, or may have previously been, 

designated as prime farmland, it may not necessarily be used for farming; about 30 million acres 

of U.S. cropland have been abandoned since the 1980s.12  

 

Given the significant variability in economic contributions and environmental impacts of 

different land uses, it is unclear why the proposed regulations do not consider this when 

determining appropriate mitigation practices. For example, prime farmland that is not actively 

being utilized for farming or that is otherwise unfarmable at the time of application should not 

require substantial mitigation since there is not an “impact on the local agricultural…economy” 

from converting prime farmland to solar. HB 206 requires DEQ to detail “reasonable actions to 

be taken by the owner or operator to avoid, minimize, or otherwise mitigate” impacts to prime 

farmland; any reasonable action to mitigate impact of solar development using unfarmed land 

on the agricultural economy should be commensurately minimal. Modifying the regulation in 

such manner can also drive solar development toward land not currently being used for 

agricultural purposes when feasible. 

 

Ecosystem improvements - Accounting for the previous land use also highlights how solar 

development can result in significant ecosystem services improvements. Recent studies have 

demonstrated that solar deployment can reduce pesticide and herbicide use, and improve 

nutrient cycling, pollinator habitat, and water retention compared to traditional row crop 

agriculture. Solar can thus play an important role in reducing water quality impacts from 

agriculture: a recent EPA study estimated that 27% of the phosphorus and 60% of the nitrogen 

entering the Chesapeake Bay originate from cropland.13 While every solar facility deployed in 

Virginia reduces carbon dioxide emissions as well as air and water pollution as a result of 

offsetting traditional thermal generation, the shift of traditional agricultural land uses into solar 

generation can reduce water and fertilizer use and conserve land from more intensive uses. 

Mitigation burdens should reflect these benefits, especially since placing land in conservation 

easements does not guarantee ecosystem services improvements. For example, a 2021 

 
11 See: https://valen.ext.vt.edu/. Virginia’s Land and Energy Navigator. 
12 Yanhua Xie et al 2024 Environ. Res. Lett. 19 044009 
13 Virginia Department of Conservation and Recreation. “Virginia Agricultural Incentives.” Last Modified 6/27/2024. 
Available: https://www.dcr.virginia.gov/soil-and-water/costshar  

https://valen.ext.vt.edu/
https://www.dcr.virginia.gov/soil-and-water/costshar
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agency review of 65 conservation easements found that 65% do not meet the minimum 

conservation standards set by the Virginia Outdoors Foundation.14 

 

Agrivoltaics mitigation reduction - The undersigned support the provision in the draft rule that 

provides agrivoltaics projects with a more favorable mitigation ratio, as the agricultural land use 

is preserved. However, a 25% reduction in mitigation may be insufficient in many cases, 

particularly for hayland or grazing if the previous land use was managed for such activities. If 

open space or pasture is maintained for grazing, there should not be any mitigation required of 

the acreage disturbed; if farmland used to grow hay continues to grow hay at the solar facility, 

there should likewise be no mitigation required. Additionally, we suggest that the proposed 

regulation incorporate an option to grant partial mitigation credit if a project can only commit to 

or implement grazing for a specified duration, rather than the entire lifespan of the project. 

 

Pollinator Smart Scorecard - While we appreciate the opportunity to reduce mitigation 

requirements through pollinator friendly vegetation management practices, the Pollinator Smart 

Scorecard is not appropriate to use for regulation. In 2018, the scorecard was developed with 

the explicit understanding that it would be a voluntary designation and not used as regulation, 

and it is inappropriate to subsequently incorporate it into this process. Furthermore, it was 

developed over 5 years ago without any industry representatives as authors. Should DEQ aim 

to spur greater ecosystem services benefits through vegetation management strategies, we 

recommend either initiating a new process for updating the scorecard or issuing mitigation 

credits for planting and maintaining native vegetation. This is in part because pollinator plantings 

are not feasible on every site, and there are a variety of challenges and considerations, 

including: 

a) Soil composition 

b) Seed availability 

c) Cost 

d) Potential attraction of listed species, and associated legal liability 

e) Potential fire hazard from taller vegetation 

f) Potential hazard for operations and maintenance staff (bee stings, trips and slips, tall 

vegetation hiding other hazards etc, which can lead to serious injuries and fatalities.) 

 

Pollinator plantings - We also found the requirement that 30% of the project area be covered 

in pollinator plantings to be eligible for reduced mitigation obligations is overly burdensome. 

DEQ should coordinate with industry to determine a more feasible percentage.   

 

Easement eligibility - Finally, the final rule should specify that prime farmland acres that are 

not otherwise under an existing easement should by default be eligible for mitigation credit 

under these regulations. This would help provide certainty to developers on land that is eligible 

for mitigation. 

 

 
14 Vogelsong, S. “Va.’s reliance on tax credits for land conservation is ‘certainly not equitable,’ review finds.” Virginia 
Mercury. August 24, 2021. Available: https://virginiamercury.com/2021/08/24/northam-admin-criticizes-state-land-
conservation-policy-as-inequitable/  

https://virginiamercury.com/2021/08/24/northam-admin-criticizes-state-land-conservation-policy-as-inequitable/
https://virginiamercury.com/2021/08/24/northam-admin-criticizes-state-land-conservation-policy-as-inequitable/
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Section 5. In-lieu Fees 

Key Recommendations: 

- DEQ should revise costs associated with in-lieu fees. 

- In-lieu fees should reflect the typical value of a conservation easement for agricultural 

and forest use. 

- Mitigation requirements should consider the economic benefits of solar. 

- Solar development curtails residential sprawl, and mitigation requirements should 

account for this. 

- Administrative costs associated with in-lieu fees should be estimated. 

 

Certainty around in-lieu fees - The undersigned support the concept of in-lieu fees as an 

alternative available to an applicant from which to choose, which is consistent with Section 2 of 

HB 206. The final rule should make clear that once an applicant has paid the required fees, their 

mitigation obligation has been met. This helps provide certainty to applicants, their investors, 

localities, landowners, and other stakeholders. It is then up to the mitigation provider to follow 

through with securing the necessary easements with any resulting liabilities for failure to do so 

being transferred to the mitigation provider. 

 

In-lieu fee value - It is unclear how DEQ arrived at $3,000 per acre as a minimum in-lieu fee. 

Based on the latest DCR report on land preservation tax credits, the average value of 

conservation easements in rural counties can be as low as $1,103 per acre.15 In 2022, the per-

acre value of easements receiving matching state funds for farmland preservation averaged 

under $2,100 – and in some cases this value included incidentals such as surveys, title 

insurance, appraisals, and reasonable legal fees.16  

 

Using the minimum in-lieu fee of $3,000, we calculated the total cost of mitigation using 

example projects. For one 240-megawatt project, a developer would incur a total of $1.6 million 

in-lieu fees, excluding administrative costs, based on the following: 

• Ecological Cores: (154 acres) $462,000 

• Forests: (234 acres) $702,000 

• Prime Ag soils (154 acres) $462,000 

 

For context, $1.6 million represents approximately one-tenth of total annual state funding for 

farmland conservation. It is thus strongly recommended DEQ revise the in-lieu fee to better 

represent the value of farmland being used for solar.  

 

Land values - ORM failed to appropriately quantify the economic value of forests and farmland. 

To estimate the per acre annual contribution of one acre of farmland, ORM simply divided the 

total direct and indirect estimated economic contributions of the entire agriculture industry by the 

 
15 Virginia Department of Conservation and Recreation. Calendar Year 2022 Land Preservation Tax Credit 
Conservation Value Summary. December 2023. Available: https://rga.lis.virginia.gov/Published/2024/RD255/PDF  
16 Virginia Department of Agriculture and Consumer Services. Office of Farmland Preservation: Annual Report. 
December 1, 2022. Available: https://rga.lis.virginia.gov/Published/2022/RD694/PDF  

https://www.vdacs.virginia.gov/pdf/weldoncooper.pdf
https://rga.lis.virginia.gov/Published/2024/RD255/PDF
https://rga.lis.virginia.gov/Published/2022/RD694/PDF
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total number of acres in farmland in Virginia.17 This back-of-the-envelope calculation greatly 

overstates the per-acre value of farmland and ignores the diversity of the agricultural economy. 

68% of cash receipts from agriculture in Virginia derive from dairy and meat animals; yet the 

vast majority of farmland is dedicated to growing commodity crops, such as hay or soybeans. 

The annual contribution of the crops can vary between $125 and $600 per acre, based on 

average crop yields and commodity prices, not $6,281 as suggested by ORM. Similarly, VDOF 

estimated the present value of loblolly pine forest between $388 and $686 per acre, far lower 

than $1,800 per acre as suggested by ORM.  

 

Solar economic benefits - The proposed regulations also fail to factor in the economic benefits 

provided by solar, which already provides a variety of tangible economic benefits to Virginians, 

providing 4,141 family-supporting jobs, $14,589,561 in state and local tax revenue, annual land-

lease payments totaling $19,337,210, and an overall capital investment of $5,481,681.18 

 

Residential sprawl - DEQ determined in-lieu fees could also be based on the difference 

between use value and full assessed value to estimate the conservation easement value of the 

proposed solar site. However, this reveals a contradiction in regulation. Many localities view 

solar as a necessary and effective tool to slow residential sprawl and maintain the rural 

character of a county.  

 

Taking the difference between the use value and full assessed value of land inherently 

punishes developers conserving land most vulnerable to development. In fact, according to 

conservation organizations during one of the RAP sessions, a primary purpose of a 

conservation easement is to preserve land that would otherwise be developed for residential or 

commercial purposes.19 By taking the difference between use value and full assessed value, the 

proposed regulation would incentivize developers to preserve land that is more likely remain 

open space or agriculture rather than land at-risk for housing or commercial development. DEQ 

could address this inherent contradiction – and account for the high variability of conservation 

easement values - by calculating the value of conservation easements of similar land in the 

region. 

 

Administrative costs - Finally, the undersigned also request that DEQ provide an estimate of 

administrative costs related to payment of in-lieu fees. In the 2023 RAP, a representative from 

the Virginia Outdoors Foundation estimated a developer would need to pay $15,000 - $30,000 

per easement. However, it is unclear if these fees will be proportionate to the number of acres 

disturbed or conserved, type of land, or a flat fee reflecting staff time. 

 

  

 
17 Office of Regulatory Management: Economic Review Form, 9 VAC15-60. May 8 2024. Available: 
https://townhall.virginia.gov/L/GetFile.cfm?File=53\6246\10341\ORM_EconomicImpact_DEQ_10341_v1.pdf  
18 American Clean Power Association 
19 Virginia Department of Environmental Quality. HB 206 Small Renewable Energy Projects: 2023 Regulatory 
Advisory Panel (RAP) – Meeting 2. July 25, 2023. Available: 
https://www.townhall.virginia.gov/L/GetFile.cfm?File=Meeting\53\38274\Minutes_DEQ_38274_v1.pdf  

https://dof.virginia.gov/wp-content/uploads/FT0033-Growing-Pine-for-Profit_pub.pdf
https://townhall.virginia.gov/L/GetFile.cfm?File=53/6246/10341/ORM_EconomicImpact_DEQ_10341_v1.pdf
https://www.townhall.virginia.gov/L/GetFile.cfm?File=Meeting/53/38274/Minutes_DEQ_38274_v1.pdf
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Section 6. Mitigation Plans and Miscellaneous Feedback 

9VAC15-60-40 A. 1.  

It is unclear why the regulations were revised to require both DWR and U.S. Fish & Wildlife 

Services approve the proposed project lighting plans for projects proximate to sea turtle 

habitats. This change was not included in the proposed revisions of 2019, nor does it relate to 

HB 206. It is unclear why this change was made, and how the approval process would work with 

both DWR and USFWS. We are unaware of USFWS having an existing process in place to 

manage permit applications and proposed project lighting plans from solar developers. We 

recommend maintaining the regulations as-is; as federal take permits can be pursued 

independent of the permit-by-rule process. 

 

9VAC15-60-40 E. 3. 

The undersigned request clarity on the requirements associated with “Table 1. Partial Mitigation 

Options to Preserve Prime Agricultural Soils.” The requirement of "maintenance of >75% living 

vegetative cover for project lifetime" is not clear, as it does not indicate what the 75% refers to. 

Is this project area, disturbed area, or pervious area?  

 

9VAC15-60-40 E. 7. 

We applaud DEQ for offering alternative solutions to mitigation and allowing project proponents 

to propose creative mitigation approaches. This is critical for allowing innovative, community-

based solutions to address the common goals of local stakeholders. We recommend DEQ 

consider the following structures that should be specifically called out as options in the final rule:  

 

• Instead of land conservation – which may not directly benefit tenant or emerging farmers 

- fees in-lieu that could support local 4-H clubs, training of young farmers, and education 

and training programs for tenant farmers. Over one-third of Virginia’s producers are over 

the age of 65, these initiatives could support the industry’s generational transition. 

• Conservation of the disturbed area after project decommissioning, resulting in 

immediate, local conservation benefits.  

• Restoration of riparian buffers or wetlands offsite, which would support the state’s goal of 

managing Chesapeake Total Maximum Daily Load (TMDL). 

 

9VAC15-60-60 G. 1 

We also have concerns related to a provision in G.1, which establishes requirements for 

conservation easements, specifically: 

 

“a. Identification of the proposed conserved land, provided the area of conserved land 

may be increased or decreased subsequent to submission of the plan as needed 

to meet the mitigation approved with the application,” [emphasis added] 

 

It is recommended DEQ remove the emphasized portion, as it places unnecessary 

uncertainty on the developer. Developers apply for permits at the early stages of the project, 

and state agency feedback informs the project design. It is unreasonably burdensome and 
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premature to require mitigation measures before the project is fully planned. It is also 

challenging to secure an easement that is for a variable number of acres. DEQ may be able 

to address this uncertainty by establishing a process to confirm the number of acres 

requiring mitigation before the final application is submitted.  

 

9VAC15-60-100 

We suggest that the DEQ allow site plan changes submitted after the application without 

restarting the process, provided they do not materially alter the environmental impact or 

other required permits. DEQ could expand the administrative amendment section to cover 

these changes. 

 

Additionally, changes made to optimize technical, environmental, and cost considerations 

that do not materially alter the environmental impact but may affect other permits should 

undergo an abbreviated modification process. If the applicant coordinates with the relevant 

agency and obtains the necessary permits, the modification should be incorporated into the 

PBR authorization without needing full modification, including local government certification 

and a public comment period. 

Conclusion 

The undersigned strongly urge DEQ to consider the underlying value of solar energy 

to the Commonwealth’s environment and economic growth. The proposed regulations 

accompany DEQ’s substantial changes to the Virginia Stormwater Management Handbook, 

which significantly revise design and construction regulations for utility-scale solar energy. 

The proposed changes to 9 VAC 15-60 represent additional, major alterations to the current 

permitting regime for solar power and will inevitably increase impacts on ratepayers and 

localities alike.  

 

Signed, 

 

Evan Vaughan    Evangeline Hobbs 

Executive Director    Deputy Director, Eastern State Affairs 

MAREC Action    American Clean Power Association 

evaughan@marec.us    ehobbs@cleanpower.org   

 

Madelyn Smerillo    Caitlin Vincent 

Manager, Siting & Permitting   Senior Manager, Southeast 

American Clean Power Association  Solar Energy Industries Association 

msmerillo@cleanpower.org   cvincent@seia.org 

 

Robin Dutta 

Executive Director 

Chesapeake Solar and Storage Association 

mailto:evaughan@marec.us
mailto:ehobbs@cleanpower.org
mailto:msmerillo@cleanpower.org
mailto:cvincent@seia.org
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robin@chessa.org 
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